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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoreble Leroy L. Moore
County Attorney
Houston County
Crookett, Texas

Dear 3irt

We are in reocsipt d

otter of Ootober 26,
1044, requesting the e

department on the above
iy part, as follovs!:

asurer all money and
sollection for wmailing

he valuation statute as to pudlioc of-

bfficers of Houston COuntE are on &
sonsequently the County Clerk's of-

afed on a8 salary basis and not on &

ole 3891, Vernon's Annotated Civil Statutes,
provides, in part, as follovst

" .+ « « All current fees earned and col-
lected ., . . during any fisoal year in eycess of
the maxigmum and excess alloved by this Act, . .
shall be paid into the County Treasury . . . .

MO COMMUNICATION I8 TO 8Z CONSTRUED AS A DEFARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANY
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The ocompensation, limitations and maximums
herein fixed shall also apply to all fees and
oompensation wvhatsoever colleoted dy said
officers in their official capacity, vhether
accountable as fees of office under the present
lav, and any lav general or speclal, to the
contrary is heredy expressly repealed. The
only kind and character of compensation exeumpt
from the provisions of this Act shall be re-
vards received by Sheriffs , . . and moneys
received by County Judges and Justices of the
Peace for performing marriage ceremonies, vhich
sums shall not be acoountable for . , ., as fees
of office,”

Section 61, Article 16, Constitution of Texas pro-
vides, in part, as follows:

" « o « All oounty officers in oounties
having a population of 20,000 or more, . « .
shall be compensated on & salary basis, . . .
all fees earned by . . . oounty , , . officers
shall be pald 1nto the ocounty treasury , .
vhen collected.”

In pursuance of the foregoing constit tional mandate,
Section 1, Article 3912e, Vernon's Annotated Civil Statutes,
provides that no county shall pay to any oounty officer in a
county having a population of 20,000 or more, any fes or oome
mission for any service performed as such efficers.

Section 6, Article 3912e¢, provides, in part:

"It shall be the 4duty of all officers to charge
and c¢ollect in the manner suthorized by lav all
fees and coumissions vhich are permitted by lavw
to be assessed and collected for all official
service performed by them, As and vhen such fees
are oollected they shall be dopouitod in the
Officers Salary Fund, . . .

Section 22, Article 3312e, V.A.C,.S., provides, in
part:
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"The provisions of this Act shall be eunmu-
lative of all lavs not in conflict herevwith.”

Under Artiole 3912e, &s it relates to compensation
of county officers and provides that the statute should be
ousulative of all other lavs not in oconfliot therewith, those

rovisions of Article 3891, remain in effect vhich require
?1) that ocurrent fees sarned and collected by county officers
in excess of the maximm allovance should be paid into the
County Treasury and (2) that the compensation and maximums
therein fixed should apply to all fees and coupensation vhat-
soever ¢ollected by sald officers in their official capacities,
vhether accountable as fees of offices under the present lavw
{Kueces County v. Currington, 162 8. W, (2d4) 687). It is clear
that the oompensation referred to in your inquiry is not of
the kind and character exempt from the provisions of Artiocle
3891, supre.

In the case of Rueces County v, Currington, 162 8,VW,
{24) 687, the county tax asasessor and oollector vas sued by
the county for the reocovery of the amount of certain fees or
charges collected by sa&id assessor and collector for the ise
suance of tax certificates., The tax assessor and collector
contended that there was no statutory duty on her part to is-
sue tax statements on property vhere the taxes wvere not delin-
quent, and that the service of issuing certificates on property
vhere the tax status vas non-delinquent vas a personal service
and that she vas entitled to make a personal oharge therefor
and retain suoch money so received. The Court held that this
particular service vas in performances of an aot vhich she vas
authorized to do by statute, and therefore, such fee 80 60l-
lected vas in an "offioial capacity”, and that such fees should
be paid into the County Treasury, regardless of vhether or not
the fees vere properly ccllected. The Court further held that
"unless & fee is provided by lav for an official service re-
Quired to be performed, none can be legally charged therefor.
It does not follov, hovever, that a county vhose official col-

lects a 1 g office, is not en-
titl . . mv A . Ao i R4 ¢ d OV e h ARl BANNE
s recauired for dispc on ¢ Y ghtfully collected

In the case of Crosdy County Cettle Co, v, McDermett,
281 8.W, 293, the Court held that it was not vithin the "official
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duty” of a tax colleotor to make a certified list from tax
records in his office shoving the payment of taxes and dy

vhom paid on 80 tracts of land for years 1901 to 1917, in-
olusive, Such a service vas definitely beyond that required
in furnishing the usual tax statements, ourrent and delinquent,
merely showing vhether the taxes on & treact at that time, are
paid or unpaid, wvhich has been held to be an "official aot”,

The detemination of the matter as to vhether a
service performed by an official is in his "official capaoity"
depends upon the cirocumstances under vhich the compensation
is received and the speocific purpose for vhich it vas received
23 such circumstances and purposes relate to the purviev and
scope of the functions of that particular office., A fact situs-
tion involving circumstances and purposes almost analogous to
that presented by this inquiry is presented in the case of Board
of Commissioners of Hennepin County v. Dickey, 90 N.W, T75;

86 NMinn., 331, Sup. Ct. of Minn. Previous to 1891, the compen-
sation of the district olerk of Hennepin County vas established
by & special fee schedule, In that year, this officer vas paid
a fixed salary in lisu of all fees vhich he had been allowved

to retain defore that time, and he vas required, under the salary
lav, to turn over to the county treasury all fees ccllected by
him in his official capacity. The fees for official services
of the clerk, according to the fee schedule, vere not changed
in any vay after the compensation vas changed from the fee basis
to a fixed salary. After the clerk took possession of the of-
fice, vith his compensation fixed a t a definite slary, he con-
tinued a prectice of furnishing daily reports to adbstract cou-
panies and commercial agencies. These unauthenticated reports,
given out at regular intervals, concerned information derived
from the files and records vith reference to suits ocommenoced,
amounts involved, &s vell as judgments entered and docketed.
There vas no express statutory requirement for the clerk to
render this service, and no fee wvas stipulated in the fee sched-
ule for such service, For this vork, the clerk received a com-
pensation agreed upon betvween him and those to vhom the state-
ments vere furnished,

In this case the Court held that the furnishing of
these unauthenticated statements to commercial agencies, etc,,
made from an examination of the files and records in his custody,
vas vithin the purviev and scope of his official employment, and
that the clerk vas not authorized to tggro riate to his owvn use
the compensation realized therefrom. e Court held further
the faot that a schedule of fees had been prescribed for the
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services of an offioial is not ap invariadble test that the
enumereted services are the only ones rendered in his "offielal
capasity”, vithin the meaning of an aoct providing that his
salary shall be in Zull payment for all services rendered in
his official capacity.

In discussing the matter as to vhat oonstitutes “"fees"
collected in sn "official capaoity”, the Court said:

" e e s 1t 1s claimed that the moneys received
bg respondent for the statements furnished to the
abstract men and agencies vere not 'fees,'! as that
vord 1s prOporli understood; tkat ‘fees' are ocompen-
sation for particular aots or services rendered by
pudblioc offiocers in the line of thelir duty, as ax-
pressly designated and authorized by lavw, This
claim as thus abstreoctly stated is ocorrect as far
as 1t goes, yet ve must still oconsider vhether the
olerk ocould appropriate to his ovn use emoluments
for services not within the provisions of the fee
schedule, vithout reference to their essential
charecter, simply becauss not nentioned therein,

The aat of 1891 prescribes in terms that the clerk's
salary shall be in full for all services rendered

in his 'official capacity!, It would therefors
seem necessary to determine vhether the fee bdill
furnishes a sufficient criterion of the olerk's
legal duties, and hence is an invariable test of
‘officisl) capaocity,' vheredby the rignt to retain

or turn over any compensation he receives is to de
tested, The Hennepin couinty fee bill defore the
computation provided in the salary aot oould hardly
be regarded as furnishing the sole standard of of-
fiocial obligation imposed upon the clerk by lav,

It is true that this schedule established the smolu-
ments of the office. 1In this respect the oclerk was
ocontrolled by it, 1t vas also a protection to the
public against improper charges and unlavful exace
tions, but a very slight application of reason to
existing conditions vill shov that 1% could not

have been regarded as the sole measure of 'official
capacity'! or the limit of the legal bdurdens imposed
upon the clerk. Ve shall find upon investigation
numercous instances in our procsdure statutes vhere
duties are imposed upon olerks of courts, yet ve
vill not Aiscover in this or other fee bills expreas
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requirements that suoh offiocers shall do any

aot vhatever, so that, if these schedules are

to be regarded as tests of duty, it must bve for
the reason that gsuoh duties are implied because
compensation is provided therefor, That duties
are implied from their recognition in a fee bHill
may be true, but if ve vere to go to fee schedules
to asoertain from that source alone vhen the clerk
acts in an offioclal capacity, ve shall also find
that in material respeots they are inadequate , , .
any oomparison bvetveen the duties for vhich fees
to offioials are specifically provided and those
vhich are implied will show that implication 1is
the rule, express requirement the exoception, The
legislature has already imposed, and may likewise
hereafter impose, upon public offieials, anmong
them clerks of court, duties for vhich no smolu-
ments are prescrided., 3uoh dutles cannol be evadead
upon the claim that fees are not specifically de-
signated therefor; since the reasonadble viev is
vell settled by the deoisions that the emoluments
allowed to a publioc officer under a fee system of
compensation constitutes the sole remuneration he
is to receive for his entire offioclel services,
Mechem, Pub, Off, B 8652, and cases cited; State v,
Smith (Minn,) 87 K.W. T75.

"Unquestionably, officials are responsible
public agents, vho must subserve public interests;
and no duties enjoined are more velghty than many
imposed upon court clerks, who are intrusted with
the absolute control of records of the highest im-
portance; and it has alvays been the objeot of the
lav not only to have such records open at proper
times for publio inspection, but to require suitatle
aid from their custodians in the recoznized bvenefits
to all vho need information therefrom, Hence it
wvould follov that the giving of information, by the
clerk or his salaried deputies, during office hours,
vhich requires examinations, and, as incident to this
vork, vritten statements of the results, is in its
very essence and character offiocial, and not personal
to the officer, upon any fair and reasonsable viev of
vhat appertains to the duties of the office.”

Artiole 3920, V.A.C.3. prescridbes a fee for a oounty
clerk to certify any fact or facts contained in the records of
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nis office. The banks and other commercial institutions
pmentioned could get the desired information in that vay,
If the information vere sedured in that vay, there is no
doubt that such servioce rendered by the clerk vould be in
his “official ocapacity.” Tho faot that substantially the
same information may be given out in & different fom, or
1s not certified to, does not relieve such servioce from de-
ing official in nature, emanating from the offlce of the
ocounty elerk, In this connection, in the case of Board of
Cc?gislionert of Hennepin Ce. v. Dickey (supre), the Court
saliq:

" o+ s o it 18 provided that the clerk shall
have Zor every certificate furnished a specified
feo. While no certificates to these statements
vere requested, or, in fact, attached, yet state-
ments over certificates could have been demanded,
and the clerk would, under the inplied obligations
required ty the fee bill, have been tound to have
given them, While ve wculd not hold that the state-
ments furnished teohnioally fell within elther of
these specifio provisions for fees, yet the purposes
for vhich they were intended indicete the objects
sought thereby, snd characterize the services actual-
ly rendored as official . , .

"We nmust not 341 to give full sicnificance,
in dealing with the questions presented, to the
effiotent results of the salary act, and the
changed relations betvesn the olerk and the coun-
ty effected thereby. It {3 quite clear from the
very terms of this act that the county was to have
all emolumerts for the clerk's official services,
or vhieh could te resszonably odtained by a faith-
ful administration of the office . . + . If coples,
certificates, or secrches where no ooples were made
would vithin any fair intention or expectatlion pro-
vide a means bv vhich services of the clerk would
be given to secure legitimate ends, it ought pot
tc be evaded by any plan that wvould deprive the
;g::t fo:r its revenues io create perquiesites for

Q@ll « s ¢+

*We are therefore required to adopt tha oone
olusion that a proper legal viev of the clerk's

PSS
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duty to deal vith the money thus received from
the statements furnished to the abstract men
and :gonnlcn npust be determined sagainst his as-
serted rights to appropriate the same to his

ovn use, upon the sonsideretions that such state-
mnents vere fumished in his officsial capacity,
and that it vas likevise the interest and the
clear right of the oounty to have the ocmpensa-
tion received therefor turned into its treasury;
and it 1s of no signifiocance that the specified
fees provided for in the sohedule for searches
vere not in terms exacted, or even that more
than legal fees had been received by the elerk;
for, such services being official in oharecter
and having been voluntarily paid, vhatever vas
30 paid becanme & resource of the ecounty, and not
a perquisite of the elerk, But, if any question
sould arise as to the correctness of charges thus
made, it vould be of no avail to the respondent,
nor could he take advantage of mistaken rights
in this respect, 7This would be & Question to

be settled Detwesen the persomns paying for the
services and the county « o + o« "

From the foregoing, it appears that the sending out
of mortgage lists to banks or others, is an act done under
ciroumstances and for purposes vwhich indieate that such service
is vithin the purviev and acope cf the offiolal exployment and
the functions of a ocounty olerk. A4Also, it is vell settled that
vhen the compensation of a public officer i{s left to construc-
tion, it must be favorably construed in favor of the government.,
(Bastland County v. Eazel, 288 8.¥. 518; Burke v, Bexar County,
271, 8.,¥W, 132}, Where a statuts is ocapadle of two constructicns,
one of vhich would give an officer ccapensation for his services
in addition to his salary and the other not, the latter construc-
tion should be adopted. (Madden v. Hardy, 50 8,W, 926)

After ocarefully considering the pertinent constitu-
tional and statutory provisions, together with the authorities
herein oited, it is the opinion of this department that the oom-
pensation received by a County Clerk for preparing and mailing
out mortgage lists to barks, and for other vork of a like nature,
is acoountable as s fee of office. You are therefore advised
that the County Clerk of Houston Counily, or any other county in
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this states operating on a salary dasis, should remit such
money to the County Treasurer for the benefit of the Offiser's
Salary nd,

Trusting that the foregoing fully ansvers your in-
quiry, ve are

Youre very truly
ATTORNEY GERERAL OF TRXAS

( EY V(. L B 7 @q)
£ L8 L 00F Taxas 4 /ﬁ. Ellise

Assistant

JAK1 £




